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This is an adapted extract from an essay by Maeve O’Rourke in the recently published

book REDRESS: Ireland’s Institutions and Transitional Justice (UCD Press 2022), edited by
Katherine O’Donnell, Maeve O’Rourke and James M Smith.

In her essay entitled ‘State Responses to Historical Abuses in Ireland: “Vulnerability” and
the Denial of Rights’, O’Rourke argues that the Irish State has furthered injustice in the ways
that it has purported to investigate and account for numerous forms of so-called “historical’
gender-based abuse. O’Rourke argues that the Irish State has refused to treat survivors of
Magdalene Laundries, Mother and Baby Homes and forced family separation as equal
citizens deserving of all forms of justice that the democratic State has to offer. Instead, she
claims, survivors have been characterised as ‘vulnerable’ and in need of specialised justice
mechanisms. These specialised processes have cut survivors off from ordinarily available
avenues of access to information, civil and criminal justice, inquest proceedings and truth-
telling. The specialised mechanisms have not placed human rights or Constitutional law at
their centre, and State representatives persist in denying the gravity and pervasiveness of the
human rights and Constitutional rights violations suffered—some of which continue to this
day.

The following extract describes how, in O’Rourke’s view, the Irish State continues to
minimise and deny the nature and extent of the abuses suffered, and how it has denied
survivors access to ordinary democratic justice and accountability procedures.

The numbers in brackets throughout the text refer to sources which are noted at the end of
the extract.

Maeve O’Rourke is an Assistant Professor of Human Rights at the Irish Centre for Human
Rights, School of Law, National University of Ireland Galway.

A State of Denial

To this day, the Irish state refuses to accept that it is responsible for constitutional or other
human rights violations in Magdalene Laundries, despite the Taoiseach (Irish Prime Minister)
issuing an official apology to survivors in 2013 and the President of Ireland and Minister for
Justice adding their own public apologies since. (1) (2) (3)

It is documented extensively that Magdalene Laundries incarcerated, denigrated, and forced
into unpaid labour — often for years, decades and whole lifetimes — well over 10,000 girls and
women from the foundation of the Irish Free State in 1922 until the last institution’s closure
in 1996; that state agents placed over one quarter of those girls and women in the Catholic
Church-run institutions; and that the state not only failed to regulate the institutions but
actively supported them by contracting with the nuns for vast laundry services, ensuring
under the Conditions of Employment Act 1936 that the nuns were not required to pay wages,
and providing the assistance of An Garda Siochana (Irish police force) in returning escapees.

(4)
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Yet, the government insists that there is ‘no factual evidence to support allegations of
systematic torture or ill treatment of a criminal nature in these institutions.” (5)

It contends, further, that the available evidence does ‘not support the allegations that women
were systematically detained unlawfully in these institutions or kept for long periods against
their will.” (6)

A state report in 2015 to the United Nations (UN) Committee against Torture (CAT) asserted:
‘No Government Department was involved in the running of a Magdalen Laundry. These
were private institutions under the sole ownership and control of the religious congregations
concerned and had no special statutory recognition or status.” (7)

The Irish state’s July 2020 Defence to Elizabeth Coppin’s ongoing individual complaint to
the CAT goes so far as to claim that her detention as a teenage girl in three Magdalene
Laundries was not ‘by reason of her gender’ and therefore was not discriminatory. (8)

For the past 11 years the government has repeatedly rejected recommendations from the Irish
Human Rights and Equality Commission (IHREC) and five UN human rights bodies to
establish an independent and thorough investigation into the allegations of widespread, grave
and systematic human rights abuses in Magdalene Laundries. (9) (10)

Similarly, the Irish state refuses to accept that grave constitutional and human rights
violations are disclosed or even indicated by the extensive publicly available evidence of
systematic arbitrary detention of girls and women and neglect of their children in state-
funded Mother and Baby Homes and County Homes, and the widespread coerced or
otherwise unlawful adoption of children born to unmarried mothers until the latter part of the
twentieth century. (11) (12)

Numerous UN human rights bodies have recommended an independent, thorough and
effective investigation into all allegations of human rights violations in the family separation
system that is estimated to have involved at least 182 agencies, individuals and institutions
from independence onwards. (13) (14)

The government has declined to establish any independent investigation into historical
adoption practices generally, within and from Ireland. State bodies continue to use the phrase
‘incorrect registrations’ to describe the systematic illegal registration of ‘adoptive’ parents on
a child’s birth certificate, employed as a method of circumventing adoption laws and
effecting de facto adoptions in the absence of legislation permitting domestic adoptions
before 1953 and foreign adoptions generally. (15) (16)

O Féatharta has reported that staff in the national Child and Family Agency (Tusla) were
instructed in 2017 not to refer to records of a 16-year-old mother being forced in 1974 to sign
a false name on an adoption consent form as indicating an ‘illegal adoption’ because “stuff is
FOI’able... and it could be used against us if someone takes a case.” (17)

The final report of the statutory Mother and Baby Homes Commission of Investigation
(MBHCOQI), published in January 2021, addressed the treatment of 56,000 mothers aged as



young as 12 and an additional 57,000 children in 18 Mother and Baby Homes and County
Homes between 1922 and 1998. Testimony provided by women to the MBHCOI described,
among other abuses:

e detention without legal basis (‘we were locked in and there was absolutely no
way of getting out.” ... ‘I attempted to run away twice with two other girls, but
they always found us and brought us back’), (18) (19)

e forcible repatriation from England, (20)

o additional coercion to relinquish a child (‘1 told him I didn’t want to sign but
he just told me to shut up.” ...“l was under continued pressure from the social
worker to sign the adoption consent form’) (21) (22) and

e child stealing (‘when my baby boy was six-seven weeks old, he was wrenched
from my breast by one of the nuns whilst | was breastfeeding him and taken
away for adoption’). (23)
Women reported:

e denial of contact with relatives, (24)

o extreme neglect (‘[my son was] in a closed off area called the dying room. |
begged the nuns to take my son to a hospital, but they only did so after two
weeks had passed. ...I1 do not even know whether he was buried in a coffin.” (25)
..."As the pain progressed, | was locked in what | can only describe as a cell. ...1
was left there all night with no attention’) (26) and

o subjection to forced unpaid labour (‘[It was] heavy work scrubbing clothes and
bedding on boards, washing and ironing all with our bare hands during a six-day
week.” ... “We were made to work even if we were very ill, as | was. No excuses
were ever accepted’). (27) (28)

The survivor testimony and archival material which the MBHCOI summarised in its final
report is further reflective and corroborative of the above excerpts. (29)

Nonetheless the MBHCOI concluded that:

e ‘There is no evidence that women were forced to enter mother and baby homes
by the church or State authorities’; (30)

e The girls and women in the institutions ‘were not “incarcerated” in the strict
meaning of the word but, in the earlier years at least, with some justification, they
thought they were’; (31)

e The girls and women “were expected to work but this was generally work which
they would have had to do if they were living at home’; (32)

e There is “very little evidence that children were forcibly taken from their
mothers... the mothers did not have much choice but that is not the same as
“forced” adoption’; (33)

e Regarding vaccine trials conducted by the Wellcome Foundation and Glaxo
Laboratories between 1934 and 1973: ‘It is clear that there was not compliance
with the relevant regulatory and ethical standards of the time as consent was not
obtained from either the mothers of the children or their guardians and the
necessary licenses were not in place. There is no evidence of injury to the
children involved as a result of the vaccines’; (34) and



e In respect of the thousands of unknown graves of children who died: “In cases
where the mothers were in the homes when the child died, it is possible that they
knew the burial arrangements or would have been told if they asked. It is
arguable that no other family member is entitled to that information.’ (35)

The MBHCOTI’s final report includes a chapter described as a ‘compilation’ of the testimony
which 550 institutional survivors and adopted people gave to its ‘Confidential Committee.’
(36)

Without identifying the extracts to which it refers, the chapter begins with the blanket
accusatory statement that: “The Commission has no doubt that the witnesses recounted their
experiences as honestly as possible. However the Commission does have concerns about the
contamination of some evidence. ... This contamination probably occurred because of
meetings with other residents and inaccurate media coverage.’ (37)

Exclusion from Democratic Accountability Mechanisms

Ireland’s established mechanisms of democratic accountability and rule of law — its civil and
criminal justice procedures, its coroners’ inquest system and its information transparency
mechanisms such as Freedom of Information, the National Archives and data protection laws
— have been kept out of the reach of those affected by the above-mentioned, frequently
termed *historical,” abuses.

Prompted by survivor- and adopted-person-led advocacy, the CAT has recommended that the
Irish state ensure that civil actions “can continue to be brought “in the interests of justice”,’
that the state ‘promote greater access of victims and their representatives to relevant
information concerning the Magdalene Laundries held in private and public archives,” and
that ‘information concerning abuses in [Mother and Baby Homes and related institutions] are

made accessible to the public to the greatest extent possible.” (38)

The CAT and other UN human rights treaty bodies have also repeatedly recommended the
prosecution of perpetrators where appropriate and access to redress including as full
rehabilitation as possible. (39)

An Garda Siochana has never announced that it is investigating the Magdalene Laundries nor
asked for witnesses to come forward, notwithstanding the available evidence of systematic
abuse and the fact that several survivors have made police complaints. (40)

The government claims that “[i]t is open to anyone who believes a criminal act took place to
make a criminal complaint and it will be investigated,” while simultaneously asserting that all
of the testimony and archival records available to it (which are mostly closed to survivors and
the public) demonstrate the ‘absence of any credible evidence of systematic torture or
criminal abuse being committed in the Magdalene Laundries.’(41) (42)

With the exception of one minor prosecution of a midwife in 1965 following which she
continued to operate an adoption agency for over a decade, neither the adoption system nor
the institutions that incarcerated unmarried mothers have been subject to criminal
prosecution. (43)



In recent years individuals have complained and various state bodies have delivered reports
to the Gardai regarding:

e non-consensual vaccine trials in Mother and Baby Homes, (44)
e illegal adoptions, (45)

e the burial of thousands of babies’ bodies, unmarked and unidentified, by nuns
operating Mother and Baby Homes,(46) and

e the absence of death certificates for all children recorded by the nuns as dying in
the institutions.(47)

The Garda Commissioner announced in April 2021 that he does not plan to commence an
investigation into the matters summarised in the 2,865-page MBHCOT’s final report
because the MBHCOI’s anonymisation of its findings means that ‘there is insufficient
detail in the report to commence an investigation.’ (48)

The Garda Commissioner urged survivors of Mother and Baby Homes to come forward
with their testimony while cautioning that “there will be limitations as to the action we
can take in some cases due to matters such as the loss of evidence over time or suspects
and witnesses being deceased.” (49)

He did not mention that his police force is statutorily barred from accessing the entire
archive of records gathered by the MBHCOI, pursuant to the inquiry’s underpinning
legislation. (50)

Meanwhile, in evidence to a parliamentary committee in early 2021, one survivor
explained that when she approached the Gardai regarding her missing brother who is
recorded by the nuns as dying but regarding whom there is no death certificate or burial
record, ‘1 was blocked and told by the Garda that it was dealing with the commission.’
(51)

Another survivor argued: ‘more than 850 burials in Bessborough [Mother and Baby
Home] are unaccounted for and we regard those babies as illegally missing. Accordingly,
a full Garda investigation should be initiated, and it should include Garda access to the
archives of the religious order and investigate all living personnel, no matter what age.’
(52)

The civil courts are generally unavailable to survivors, and not only because of the
secrecy of information (discussed further below). The Statute of Limitations presents an
almost total bar to litigation of so-called *historical’ claims against either state or non-
state actors. (53)

There is no legislative provision for the exercise of judicial discretion to extend in the
interests of justice the short limitation period for an action claiming personal injuries in
tort, and the few existing exceptions to the limitation period are extremely narrow. (54)

Strikingly, the publicly known nature of the Magdalene Laundries, Mother and Baby
Homes and forced adoption abuses was recently found by the Irish High Court, Court of



Appeal and Supreme Court to prevent the operation of the ‘concealed fraud’ exception to
the ordinary limitation period for personal injury claims. (55)

The O’Keeffe v. Ireland case, concerning the state’s failure to protect an eight-year-old
child from sexual abuse at primary school in the 1970s, demonstrates the state’s practice
of pursuing litigants for its costs of defending even test human rights cases. Although
ultimately successful before the European Court of Human Rights in 2014, when Ms
O’Keefte lost her case at first instance the High Court awarded the state approximately
€500,000 in legal costs, to be paid by the plaintiff. (56) (57)

Colin Smith and April Duff note that ‘religious orders and State agencies are vigorous in
seeking costs against litigants whose claims against them have failed... [and] victims of
historic institutional abuse receiving legal advice will receive a stark warning from their
lawyers that if their proceedings fail, they will face financial ruin.” (58)

Further procedural obstacles to accessing the civil courts identified by Smith and Duff
include: a narrow conception of vicarious liability in Irish tort law such that abuse in
privately managed, state-funded social care services will not necessarily give rise to state
responsibility; the difficulty of determining which defendant(s) to sue, particularly given
that religious congregations in Ireland have no independent legal personality; the lack of
class action legislation; and the inordinate delays that defendants can cause to the
progress of proceedings due to the absence of modern judicial case management
procedures in the Irish High Court. (59)

In addition, in order to receive modest payments from an ex gratia ‘restorative justice’
administrative scheme established in 2013, Magdalene Laundry survivors were required
by the government to waive all legal rights against the state regarding their abuse. (60)

The MBHCOT’s final report indicates that no more than a handful of coroners’ inquests
have been held into deaths in Mother and Baby institutions, despite the fact that 200
mothers and 9,000 (approximately 15 per cent) of children born in the institutions
investigated by the MBHCOIdied there and no burial records have been produced for
most. (61) (62) (63)

Irish legislation throughout the twentieth century mandated an inquest where a death
appeared unexplained or unnatural; current legislation additionally requires a coroner’s
inquest in every instance where a person has died while in state custody or detention and
permits the Attorney General to direct the holding of an inquest wherever it is deemed
‘advisable.” Several local coroners have been notified of the existence of mass unmarked
graves at sites of former Mother and Baby institutions, including in Tuam where
‘significant quantities of human remains’ were located in a disused sewage tank in 2017
and where they lie still, unidentified. (64) (65) (66) (67)

Basic information, both about one’s personal circumstances and about the systems within
which individuals were abused, is withheld in numerous other ways.

The National Archives Act 1986 does not designate health or social care agencies as
sources of records that must be preserved and deposited for public access. (68)



The list of state bodies to which the 1986 Act does apply is now 35 years out of date; it
excludes the national Health Service Executive, for example, and the Child and Family
Agency which holds approximately 70,000 adoption records deriving from its
predecessors’ activities and from now-defunct adoption agencies and Mother and Baby
institutions. (69)

Local authority records also fall outside the remit of the National Archives Act 1986,85
as do the records of the Adoption Authority of Ireland (previously the Adoption Board).
(70) (71)

Public access is constrained even to those state departmental records that should be
available in the National Archives of Ireland (NAI) because government funding to the
NAI is so low that its archivists are only capable of actively managing four government
departments’ records and over one third of the NAI’s limited holdings are not catalogued.
(72) (73)

The Freedom of Information Act 2014, meanwhile, creates a general right of access only
to information held by public bodies that was created after 1998 (or 2008 for some public
bodies) with narrow exceptions. (74)

The 2014 Act specifically excludes from its remit adoption records held by the Adoption
Authority of Ireland. (75)

Decision-makers’ discretion under the 2014 Act may be deployed to prevent access; O
Fatharta, a journalist writing extensively on twentieth-century adoptions in and from
Ireland, explains that the 2014 Act is becoming less useful to his research the more that
the abuses in the adoption system are coming to public attention:

‘Access to information is everything to a journalist. ... [ would say in the last four or five
years it has become far more stringent ...You don’t get anything back on time, there’s so
many ways to drag it out. ... I’ve said this before: on all of the adoption stuff that I’ve
done, | was accessing records to do with Mother and Baby Homes pretty easily through
the HSE [Health Service Executive] and Tusla. | understand there are things you can’t
get. Then lo and behold, since a lot of this stuff started to get more traction, | get nothing
now.” (76)

For many years, the government rejected survivors’ and advocates’ requests for
legislation compelling the production of all historical ‘care’-related records into a
dedicated national archive. Ireland informed the CAT in 2018 that the nuns’ records
relating to Magdalene Laundries ‘are in the ownership of the religious congregations and
held in their private archives [and] the State does not have the authority to instruct them
on their operation.” (77)

This echoed a statement by the Minister for Justice in 2013 that:

‘I have no control over records held by the religious congregations or other non-State
bodies. ... It is not within my power to establish a facility that would allow the women
who were admitted to the Magdalen Laundries and their families access to all



genealogical and other records necessary to locate their families and reconstruct their
family identities.’93 (78)

In October 2020 the government finally announced that it will in the future create ‘on a
formal, national basis an archive of records related to institutional trauma during the 20th
century.’ (79)

This announcement followed public pressure campaigns fought vigorously by survivor-
and adopted-person-led groups in response to a government Bill in 2019 proposing to
‘seal” for at least 75 years the archive of the largest statutory investigation to date on
matters of historical church-related institutional child abuse, and the government’s
announcement in September 2020 that it intended to ‘seal’ for 30 years the archive
gathered by the MBHCOI. (80) (81)

At present, the Department of the Taoiseach (Prime Minister) has custody of the entire
archive of state administrative records concerning the Magdalene Laundries. These were
gathered from numerous departments for the purpose of an Inter-Departmental
Committee (IDC) examination between 2011 and 2013 of the state’s historical
interactions with the institutions. (82)

For years the Taoiseach’s Department insisted in response to Freedom of Information
requests that: ‘these records are stored in this Department for the purpose of safe keeping
in a central location and are not held nor within the control of the Department for the
purposes of the FOI Act. They cannot therefore be released by this Department.” (83)

Following legal proceedings by one survivor, the Information Commissioner found this
stance unlawful. (84)

Nonetheless, the archive has not been deposited in the NAI nor made publicly available
otherwise. The state argued as recently as July 2020 to the CAT that Elizabeth Coppin
should try to piece together her own version of the Taoiseach’s collected archive of
Magdalene Laundry records by making individual requests to all of the original record
holders using the Freedom of Information Act (which, as discussed above, does not apply
generally to historical information). (85)

The MBHCOI archive, which the Minister for Children announced his intention to “seal’
in September 2020, similarly rests in a government Department without any clear
pathway to accessing it. Its contents are known to include financial, inspection, maternity,
death and burial, adoption, statistical, research, baptism and other records of Mother and
Baby institutions and related agencies, government departments, religious congregations,
churches and dioceses, local authorities, foreign adoption societies, pharmaceutical
companies, university anatomy departments, and cemeteries, for example. (86)

Finally, victims’ and survivors’ access to their personal data and to information about
deceased or disappeared next of kin is stymied both by the absence of an explicit, detailed
legislative scheme of personal access to historical care-related records and by the ad hoc,
legally dubious decision-making of the wide range of state and non-state actors that hold
relevant records and are subject to the European Union General Data Protection
Regulation framework. (87)



The CLANN Project has reported numerous incidences of mothers, adopted people and
others affected by family separation being discouraged, delayed, demeaned and even lied
to in their search for personal information in recent decades. (88)

In 1997 the St Patrick’s Guild adoption agency, which arranged more than 10,000
adoptions in Ireland during the twentieth century, acknowledged that it routinely gave
false information to adopted people about their parents. (89)

In summer 2019 a government-appointed Collaborative Forum of survivors of Mother
and Baby Homes reported being informed by Tusla that when an adopted person requests
their personal records, state social workers assess ‘the likelihood of harm being caused to
wider birth families by the release of personal information to an applicant.” (90)

The Collaborative Forum noted that ‘[n]either the statutory basis for such a criterion, nor
the nature of how harm is determined, was clear to forum members.” (91)

Tusla has further stated as a blanket rule that when an adopted person seeks information it
can only ‘lawfully release information relating to other persons (e.g. birth parents) with
their expressed consent,” demonstrating that Tusla does not consider an adopted person’s
identity at birth or family circumstances to be their personal data. (92) (93)

The opaque and unpredictable manner in which the state manages the personal
information of people subjected to unlawful family separation was further demonstrated
in 2018 when the Department of Children publicly acknowledged (having been aware of
many of these cases for several years) that it knew of 126 people registered at birth by an
adoption agency as the natural child of people who were not their natural parents. (94)
(95)

Records of internal departmental discussions show the question being raised, ‘whether the
information will do more harm than good to those who have no indication of the problem
to date,” and Tusla querying ‘who to tell first — birth parents, adopted parents, subject of
registration’; “how much information are they entitled to’; “if the subject matter is
deceased, do we advise their children’; and “how does the state manage litigation?’ (96)
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